AN ORDINANCE relating to the protection of the public from involuntary exposure to indoor secondhand smoke in places of employment.

WHEREAS, Kentucky Revised Statute Section 67.083 authorizes the Kenton County

Fiscal Court to enact ordinances to promote the public welfare; and

WHEREAS, Kentucky Revised Statute 67.083 sub-paragraph (3)  restricts the fiscal court of any county from enacting ordinances that conflict with provisions of Kentucky Constitution; and

WHEREAS, Kentucky Constitution Section 1 defines that all men are free and equal, and have certain inalienable rights, among them the rights to property, and enjoying and defending their liberties; and 

WHEREAS, Kentucky Constitution Section 2 states that absolute and arbitrary power over the lives, liberty and property of freemen exists nowhere in a republic, not even in the largest majority; and

WHEREAS, Kentucky Constitution Section 26 defines that any item specifically protected in the Kentucky Bill of Rights is excepted out of the general powers of government, and shall forever remain inviolate; and all laws contrary thereto, or contrary to this Constitution, shall be void; and

WHEREAS, the Environmental Protection Agency, the Department of Health and Human Services, the National Cancer Institute, and the Centers for Disease Control and Prevention, have stated that secondhand smoke is harmful to health; and  

WHEREAS, Kentucky Constitution Section 4 outlines an obligation of all governments to balance the safety and property of the people; and 

WHEREAS, the greatest protection against unwanted exposure to secondhand smoke which the _________ County Fiscal Court can provide the citizens is full disclosure of the possible presence of secondhand smoke, and the choice to not be exposed to it against their will; and

WHEREAS, the __________ County Fiscal Court seeks to afford to all the citizens the maximum protection possible against unwanted exposure to secondhand smoke, without infringing on any citizens guaranteed and protected Property Rights under the Kentucky Constitution; and

WHEREAS, the Fiscal Courts of the Counties of Boone, Campbell and Kenton determine that it is good public policy to promulgate a consistent ordinance, which  is to be implemented at the same time.  

NOW, THEREFORE, BE IT ORDAINED BY THE FISCAL COURT OF THE COUNTY OF ____________, COMMONWEALTH OF KENTUCKY: 

Section I - That a new Section of the Code of Ordinances be and hereby is created to read as follows: 


(1)  
Findings and Intent

The Fiscal Court of the County of _________ hereby finds and determines that it is in the best interest of the citizens of the County to balance the potential health concerns of tobacco products and the need to minimize regulation of private spheres of conduct and choice.  Therefore, the Fiscal Court hereby declares that the purpose of this Ordinance is to preserve the right to property with the goal of protecting the public from unwanted exposure to secondhand smoke. 


(2)  
Definitions

For the purposes of this subchapter, the following definitions shall apply unless the context clearly indicates or requires a different meaning. 

PLACE OF EMPLOYMENT.  A building or establishment in a building under the control of a public or private employer, however not to include any owner-operated business where the business owner does not employ any paid or unpaid staff that could be considered employees under state law, other than family members.  This exception for owner-operated businesses shall not apply to business engaged in providing medical services, food preparation and/or service, or providing child care services.

SMOKE or SMOKING. The act of inhaling, exhaling, or carrying any lighted or heated cigarette, cigar, pipe, or other combustible tobacco product.


(3) 
Posting of Signs

(A) 
An owner, lessee, principal manager, or person in control of a place of employment shall post signs, conspicuously either on all entrances or in a position clearly visible on  entry into each entrance, with letters of not less than one inch high or symbols no less than four inches high, using words and a symbol to outline the smoking policy in the building.

(1) Places of employment which permit indoor smoking in any part of their establishment shall use the words “Smoking Permitted”, in addition to a symbol similar to the international “No Smoking” symbol, consisting of a pictorial representation of a burning cigarette surrounded by a green circle with no line through the center.

(2) All “Smoking Permitted” signs shall also include a warning as to the five most common dangers from exposure to tobacco smoke, as determined by the Northern Kentucky Independent Health District.

(B)
A place of employment must immediately lock, or otherwise render non-functional, any entrance that does not comply with this subsection.

(1) This section requires an orderly and immediate action to comply with the regulations, but shall not require unreasonable action that may cause public harm.

(2) This section does not relieve a place of employment from complying with any other regulations this action may affect, including but not limited to compliance with fire codes.

(4) Availability of Signs

(A)
Notice of the provisions of this subchapter shall be given by any agency responsible for granting licenses to conduct business activity to all applicants. 

(B) 
Signs shall be made available by any agency responsible for granting licenses to conduct business activity.

(C) 
Up to two signs shall annually be made available to each licensed place of employment at no charge at the time of license renewal.

(D) 
Additional signs may be purchased by any place of employment at a charge of not more than five dollars per sign, adjusted for inflation as of January 1, 2011 and thereafter adjusted no more frequently than annually for inflation.

(5) Violations, Penalties, Compliance and Enforcement

(A) 
The primary agency for ensuring compliance with this subchapter shall be the Northern Kentucky Independent Health District. 

(1)
No revenue obtained by the Northern Kentucky Independent Health District from one county shall be used to enforce the provisions of this subchapter in another county.

(B)
Any agency of state, county, or local government which currently has authority to oversee the operation of a place of employment may report any failure to comply with the regulations herein.

(C) A violation of this subchapter shall be defined as follows:

(1)
An intentional violation by a place of employment consists of a place of employment which refuses to post appropriate signage, in accordance with this subchapter, or fails to maintain said signage.

(2) A negligent violation by a place of employment consists of a place of employment which does not knowingly or intentionally violate this subchapter; either due to improper notification, or theft or destruction of the required signage.

(3) Theft or destruction of signage shall not constitute a violation by a place of employment, so long as the place of employment complies with the outlined procedures listed in this subchapter and seeks to replace the sign within seven (7) business days.

(D) 
Penalties shall be as follows:

(1)
For any place of employment found to be in intentional violation of this ordinance, the Northern Kentucky Independent Health District after notice to the place of employment and after an opportunity for a hearing, to be conducted in accordance with KRS Chapter 13B, may deny, suspend, or revoke any appropriate permit held by the place of employment where the Health District finds that there has been a failure to comply with this ordinance.  Such revocation shall remain in force until such time that the place of employment is determined to be no longer in intentional violation of this ordinance.

(2)
Negligent violation of this subchapter shall carry no penalty for a place of employment.

(a) 
Once properly notified of the policies outlined in this chapter, it is the responsibility of the place of employment to come into compliance with this subchapter within seven (7) business days, or they shall be found in intentional violation of this subchapter.

(3) Theft or intentional destruction of signage shall carry the following penalties:

(a) 
Theft or intentional destruction of signage by the owner or other employee of a place of employment for the purposes of creating a violation of this subchapter or otherwise doing harm to another place of employment shall be prosecuted under KRS Chapter 519.060, Tampering With Public Records, a Class D felony; and/or KRS Chapter 517.030, False Advertising, a Class A misdemeanor; and/or KRS 517.050, Falsifying Business Records, a Class A misdemeanor; and/or  KRS Chapter 519.020, Obstructing Governmental Operations, a class A misdemeanor.

(b)
Theft or intentional destruction of signage by other persons shall be prosecuted under KRS Chapter 519.020, Obstructing Governmental Operations, a class A misdemeanor; and/or KRS 519.060, Tampering With Public Records, a Class D felony.

(6) Severability


If any provision, clause, sentence, or paragraph of this subchapter or the application thereof to any person or circumstances shall be held invalid, that invalidity shall not affect the other provisions of this subchapter which can be given effect without the invalid provision or application, and to this end the provisions of this subchapter are declared to be severable. 

Section II - This Ordinance shall become effective April 15, 2011.  

Section III - Pursuant to KRS 67.083(7), this Ordinance shall be enforced throughout the entire area of the County of _________ to include the unincorporated and incorporated areas of the county unless the legislative body of a city within the county has adopted an ordinance pertaining to the same subject matter, which is the same as or more stringent than the standards that are set forth in this Ordinance.  A copy of this Ordinance shall be forwarded to the mayor of each city in the County of _________. 

2nd Reading this _____ day of ________, 20__      Vote:___Yes,___No 


FISCAL COURT OF 

_________ COUNTY, KENTUCKY 

BY:_________________________ 

       _________________________ 

       COUNTY JUDGE/EXECUTIVE 

ATTEST: 

____________________  

FISCAL COURT CLERK 

